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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
BRIAN RAY MCCLURE, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43972 
 
          Ada County Case No.  
          CR-2015-11668 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has McClure failed to establish that the district court abused its discretion by 
imposing a unified sentence of five years, with two years fixed, and a consecutive five-
year indeterminate sentence, upon his guilty pleas to two counts of battery on a 
correctional officer? 
 
 
McClure Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 McClure pled guilty to two counts of battery on a correctional officer and the 
district court imposed a unified sentence of five years, with two years fixed, for the first 
count, and a consecutive five-year indeterminate sentence for the second count.  (R., 
 2 
pp.52-55.)  McClure filed a notice of appeal timely from the judgment of conviction.  (R., 
pp.59-61.)   
McClure asserts his sentences are excessive in light of his mental health issues, 
willingness to pay restitution, acceptance of responsibility and honesty during the 
investigation, and willingness to participate in treatment.  (Appellant’s brief, pp.4-5.)  
The record supports the sentences imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for battery on a correctional officer is five years, 
and the sentence “shall be served consecutively to any sentence being currently 
served.”  I.C. § 18-915(2).  The district court imposed a unified sentence of five years, 
with two years fixed, for the first count of battery on a correctional officer, and a 
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consecutive five-year indeterminate sentence for the second count of battery on a 
correctional officer, both of which fall well within the statutory guidelines.  (R., pp.52-55.)  
At sentencing, the state addressed McClure’s abysmal history of criminal conduct and 
refusal to abide by institutional rules, the risk he presents to others, and his failure to 
rehabilitate or be deterred.  (Tr., p.20, L.16 – p.23, L.8 (Appendix A).)  The district court 
subsequently articulated its reasons for imposing McClure’s sentences.  (Tr., p.27, L.8 – 
p.31, L.3 (Appendix B).)  The state submits that McClure has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpts of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  
(Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court to affirm McClure’s convictions and 
sentences. 
       
 DATED this 17th day of August, 2016. 
 
 
 
      __/s/_Lori A. Fleming__________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 17th day of August, 2016, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
BRIAN R. DICKSON  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      __/s/_Lori A. Fleming__________ 
     LORI A. FLEMING 
Deputy Attorney General    
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1 port and extended his hand to accept the tray and 1 BOISE, IDAHO 
2 the defendant threw the tray out. When it hit his 2 Wednesday, February 10, 2016, 2:00 p.m. 
3 hand and then the tray hit his leg before hitting 3 
4 the ground. 4 THE COURT: State v. Brian McClure. Case 
5 With respect to count two, when the 5 number 2015-11668. This is the time set for 
6 other correctional officer came by at that time, 6 disposition. Is the State ready to proceed? 
7 the defendant grabbed something off of his sink. 7 MS. WAGER: Yes, Your Honor. 
8 An unknown liquid came out of the crack of the 8 THE COURT: How about the Defense? 
9 closed utility port. The liquid had hit the 9 MR. MARX: Yes, Your Honor. 
10 correctional officer in the torso, top of his head 10 THE COURT: Well, this case came before the 
11 and then the defendant then threw a milk carton 11 Court for arraignment. Mr. McClure was arraigned. 
12 into the toilet. When asked what the liquid was 12 He was advised of the nature of the charges 
13 the defendant refused to answer. 13 against him and also of his rights, including his 
14 Located in the defendant's cell was 14 right to plead not guilty, to have a jury trial, 
15 what appeared to be urine and feces in a milk 15 to confront and cross-examine the witnesses 
16 carton just inside the cell, a cup of water and a 16 against him, put on evidence if he wants to and 
17 container that was crushed and placed in the 17 exercise the privilege against self-incrimination. 
18 toilet as well. 18 He was told that he would give up those rights and 
19 THE COURT: Okay. Anything else? 19 his defenses if he pied guilty. 
20 MR. WAGER: No. Thank you. 20 In this case he pied guilty to two 
21 MR. MARX: Your Honor, the crushed carton is 21 counts of aggravated assault on a correctional 
22 the one that was used. Not the one with the 22 officer. The State was going to recommend a 
23 bodily fluids, which is Mr. McClure's position 23 sentence of five years fixed on each count 
24 that it was water. 24 consecutive to his current sentence and 
25 THE COURT: Okay. 25 consecutive to each other. Count three was 
18 20 
1 MR. MARX: The Department of Correction 1 dismissed. The State wasn't going to pursue a 
2 indicates they are uncertain which one it was. 2 Part Two, but the Defense is free to argue for 
3 Mr. McClure's position is it was water. I don't 3 whatever Mr. McClure wants. The Defense is not 
4 think it makes a difference as to whether the 4 bound by the State's plea or offer. 
5 Court can take the plea but it is significant to 5 So anyway I received the presentence 
6 Mr. McClure which he used. 6 materials, including in the more recent materials 
7 THE COURT: Okay. Sure. 7 that indicate that Mr. McClure has talked to the 
8 MR. WAGER: He did relay, Your Honor, in an 8 presentence investigator, and sounds like he has 
9 interview with Ada County Sheriff Deputy later 9 done some thinking about things. So I've got all 
10 that it was water. The clothing was sent for 10 that. Any changes or corrections by the State? 
11 testing, but we don't have those results. 11 MS. WAGER: No, Your Honor. 
12 THE COURT: Okay. Well, there is a factual 12 THE COURT: How about Defense? 
13 basis for the plea, and I do think that Mr. 13 MR. MARX: No, Your Honor. 
14 McClure understands the nature of the offense and 14 THE COURT: What's the State's 
15 the consequences of pleading guilty. And so I 15 recommendation? 
16 will accept the plea. I will order a presentence 16 MS. WAGER: Thank you, Your Honor. As a 
17 report. And I will set January 11 at 3:00 for 17 preliminary matter, I do have an order for 
18 disposition. That way if we need any evaluations, 18 restitution for $50 in this case. As the Court is 
19 we can get it. 19 aware, Your Honor, this case resulted kind of as 
20 THE DEFENDANT: Thank you. 20 a -- after two separate incidents. One on April 
21 (Proceedings concluded 2:34 p.m.) 21 11 of 2015 and the other one on April 28 of 2015. 
22 -0000000- 22 The counts that the defendant pied to involved a 
23 23 correctional Officer. 
24 24 The defendant's behavior included on 
25 25 one incident he threw his food tray through a 
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1 utility port. And then on that same date, but in 1 Your Honor, that is why the State is 
2 a separate incident, he threw a liquid on that 2 seeking the specific sentence that it is. The 
3 correctional officer -- or on a different 3 five plus zero on each count consecutive to each 
4 correctional officer, I should say, Your Honor. 4 other. And then of course the sentence would be 
5 The third incident that happened on April 28 5 served pursuant to statute consecutive to any 
6 involved a postal inspector. 6 sentence that the defendant is currently serving. 
7 As the Court is aware from the PSI 7 So I would ask the Court to follow the State's 
8 materials is the defendant blames the correctional 8 recommendation in this case. 
9 officer that he seems to take specific issue with 9 THE COURT: Counsel for the Defense. 
110 in this case. But he has a history of similar 10 MR. MARX: Thank you, Your Honor. I am glad 
11 conduct towards other correctional officers. He 11 Mr. McClure decided to participate in the 
112 has been committing crimes since he was a juvenile 12 presentence process and the Court gave him that 
13 dating back to the seventies. In the eighties, he 13 second opportunity. 
14 started a life being in prison. He has 14 There is a couple of issues going on 
115 felony-related offenses for burglaries, thefts, 15 with him that I think need to be addressed. One 
16 drugs and crimes of violence. 16 of them is certainly his mental health issues. 
17 As the PSI notes, he has two additional 17 Although I think his insight to that is somewhat 
118 convictions for battery on a correctional Officer. 18 more proactive in that he indicates that the 
19 And throughout his history, he has had numerous 19 medications are not going to be all that cures 
20 parole violations. His PSI and his history is 20 him. He has to also work on his choices. While 
121 littered with incidents of outbursts, angry and 21 it slows him down and gives him an opportunity to 
,22 combative behavior, violent behavior. As his old 22 make better choices and follow through and 
123 PSI materials reflect, the defendant has an 23 actually make that better choice. When he and I 
' 124 extensive history of officer and staff assaults 24 spoke today, he talked a lot about that 
25 and batteries. 25 accountability and how that process has worked 
22 24 
1 The defendant was noted as a constant 1 through to avoid repeating mistakes. And 
2 threat to staff and officers at the prison and had 2 certainly it is easier said than done. 
3 to be dealt with in the most cautious of manner 3 With that said, often time folks think 
4 even at all times. 4 that taking medication is all better and they 
5 The defendant's conduct in this case is 5 don't have to worry about doing other things. He 
6 similar to what happened -- what has previously 6 seems to understand there is more to it than that. 
7 happened. This incident demonstrates that he 7 The other part I would note in his PSI 
8 continues to pose a threat to those he is around. 8 comments is that he acknowledges that he is part 
9 The level of malice and anger that the defendant 9 of the issue with it. But he also comments being 
110 displayed and projects towards those that come in 10 in the cell is part of the problem. I don't think 
11 contact with him is frightening. Whether it is 11 it is him blaming so much the guards for putting 
12 acting out physically to those he actually has 12 him in there, but it is a cycle he has to get out 
113 personal contact with or verbally or like verbally 13 of at some point. 
14 threatening to kill the judge in Washington and 14 When he gets in trouble, he goes in the 
15 the postal inspector. 15 small disciplinary cell. That small cell hurts 
116 At this time, Your Honor, despite 16 his mental health issues. It lets him sit there 
17 decades in the system and felonies, felonies where 17 and fester his anger on whatever the situation 
18 he has received a prison sentence for the exact 18 was. He reacts poorly. The guards take a 
119 same charge and similar conduct, his behavior 19 response and just a cycle back and forth between 
;20 continues to be uncontrolled. The shear number of 20 both sides. And at some point he has to get out 
i21 his DORs while in this system is staggering. 21 of that. I 22 Your Honor, the State feels that the 22 I think his recognition on his part 
23 defendant truly does pose a threat to those that 23 that he has some responsibility. But it is also I 
24 are around him and is dangerous and frankly 24 think an honest assessment that being in that 
I 25 uncontrollable. 25 segregation category for so many years has taken a 
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1 significant toll on his mental health and physical 1 in that, there could be issues there. Not that I 
2 health at this point. 2 shouldn't be accountable and try to work through 
3 My hope is that his comments in there 3 them. That's what I need to do. Those are my 
4 are indicative that he wants to do something more 4 issues. 
5 proactive. He is certainly getting to the age 5 THE COURT: Is there a legal cause why we 
6 that if he doesn't get things together, he is 6 should not proceed? 
7 going to be in prison for the rest of his life. 7 MR. MARX: No, Your Honor. 
8 He has simply racked up enough trouble in there. 8 THE COURT: Well, Mr. McClure, it sounds 
9 We are asking the Court to consider 9 like to me like you have been doing some thinking 
10 doing less than what the State recommends. I 10 about things. And you're right, you know, there 
11 don't think it gives him ten fixed consecutive to 11 is more than medication that's needed. A person 
12 whenever he finishes out his other time is as much 12 has to make better choices. And sometimes when 
13 incentive to follow through on the positive 13 you have a long pattern, it is a harder work to 
14 comments that he is making at this point. He is 14 make new and better choices. And I think that 
15 going to be in there a while. Obviously it has to 15 having some incentive to try to move more 
16 be consecutive. 16 positively makes some sense to me. 
17 We would ask the Court to do a zero 17 But, you know, you have a pretty bad 
18 plus three. Gives him some motivation to move 18 track record in the past. I think anybody would 
19 forward. The restitution, I have spoken with him 19 have to say that honestly looking at it. You had 
20 about that. It is 50 dollars. I think it is 20 a pretty long history of getting angry and acting 
21 clothing related for the postal inspector for that 21 out in ways that hurts you and other people. And 
22 incident, and that's perfectly acceptable. 22 it's not easy to change directions. But it is 
23 THE COURT: Well, Mr. McClure, what do you 23 possible to change directions. And a mix of 
24 have to say? 24 trying some different ways yourself and dealing 
25 THE DEFENDANT: Your Honor, I argues with 25 with medications is probably a very good idea. 
26 28 
1 Mr. Fields. I threw the tray. It was wrong. It 1 I looked at the -- you know, on the one 
2 wasn't right. I will be accountable for it. I 2 hand, you definitely have a very long record. 
3 feel bad about what happened. I have been very 3 It's similar sorts of things. It's a real 
4 honest since the very beginning. Candid about 4 problem. And there is just no question at all you 
5 what happened in every incident that took place. 5 have got a significant and genuine issue there. 
6 I think that I now realize why the 6 And it is an issue for everybody around you. 
7 Lieutenant took the side of Mr. Fields because 7 Because certainly there is no way we 
8 what I did was wrong. And I admitted it. I think 8 pay the guards enough to put up with all of that. 
9 there are issues with me and medication. I don't 9 And I don't imagine that most people would say 
10 think the medication is a cure all. I think you 10 that you could pay them any amount to put up with 
11 have to work towards something besides using that, 11 some of that. At least not on a regular basis. 
12 taking it. Takes two different things. 12 And so they deserve not to have to deal with this 
13 I think my goal would be to be honest 13 in their work environment. And pretty clearly, 
14 and accountable for my actions. Those are my 14 you have some ways to go on putting into action 
15 priorities. And I think the other part is exactly 15 the new insights that you have. 
16 -- I'm part of the problem, if not most of it. 16 Now, I have looked at the nature of the 
17 But I have been in a cell many, many years, many 17 offense. On the negative side, definitely a long 
18 years. And that's not an excuse. But it probably 18 record of similar behavior that seems very 
19 if I did get out of the situation I am in, I would 19 unjustified and it is definitely not behavior that 
20 be in a better situation, you know. And in doing 20 should be encouraged, rewarded or overlooked. 
21 that, they are trying to implement where the State 21 The other part of it is though that I 
22 Correction puts everybody in population. Kevin 22 do think that it was beneficial to have a 
23 Kempt is doing that right now. Trying to do that. 23 continuance so that I could get information from 
24 For people that have been in cells eight, ten 24 you about how you are seeing things and what your 
25 years, twelve years, mental health issues involved 25 goals are because that was a help to me. 
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2 
3 
29 
Because it is one thing to impose a 
sentence on a person that you feel is just 
committed to continuing the same bad path and 
4 causing endless problems for other people. But 
when you have a situation where somebody has 
started to give it some serious thought and some 
genuine thought, when they express remorse for 
their actions and really committing themselves to 
change, then I think it is in the long term best 
interest of the public, of the guards who work in 
the facility, of the other inmates in the 
5 
6 
7 
8 
9 
110 
11 
112 
13 
14 
1
15 
16 
17 
118 
19 
20 
121 
22 
facility, of you yourself to set up a situation 
where you can earn your way to a better spot 
faster. 
So what I'm going to do on this case is 
on count one I am going to impose a sentence of 
two years fixed followed by three years 
indeterminate for a five year sentence. Of course 
that has to be consecutive to your current 
sentence based on an Idaho Supreme Court decision. 
There is actually credit for time served on how 
that works. We will calculate that. 
23 And on the second one I am going to 
I 24 make zero fixed followed by five years 
25 indeterminate. So that while the overall ceiling 
1 
2 
3 
4 
5 
6 
7 
8 
9 
110 
11 
12 
I 13 
30 
is ten years because the sentences are 
consecutive, the part to serve is two. And that 
means that you have got an incentive to keep 
carrying out these new insights you have and 
changing directions. It is not easy for anybody 
to change directions. 
And unfortunately, anger kind of tends 
to feed on itself. And when people get in angry 
patterns, a lot of times they get energy from that 
sense of anger and they almost get addicted to it. 
And that makes it hard to deal with. But if you 
work on it, you can. 
And a lot of times when a person gets 
14 older, if they are getting more sense about the 
fact that what they have been doing is really 15 
11& 
17 
18 
119 
20 
21 
I 22 
23 
stuff that's hurting them. I read today a quote 
that said like drinking rat poison and hoping the 
rat dies. And it just doesn't -- anger doesn't 
work. And it is only likely to get you in a worse 
and worse situation, which is no benefit to you or 
to anybody else. 
And so I will sign the fifty dollar 
restitution. I am not going to impose any of the 
court costs because I think the restitution is 
31 
1 yourself back out, it has been a long time since 
2 you have been in the work world, and so there is 
3 no sense having extra costs. 
4 And did you have something else you 
5 want to say? 
6 THE DEFENDANT: No, Your Honor. I 
7 appreciate everything. Do they have -- sometimes 
8 we have been having questions where our mental 
9 health program is like big incentive where they 
10 say want him to go through some kind of 
11 programming. 
12 THE COURT: Did you want to do some kind of 
13 counseling or programming? 
14 MR. MARX: If the Court puts in a 
15 recommendation to participate in mental health 
16 counseling. 
17 THE COURT: Sure. I will recommend that you 
18 continue to receive mental health counseling. I 
19 think it is helpful too. The thing is when some 
20 other things are going on it makes it even harder 
21 to control your emotions. And it sounds like 
22 right now things are going in a better direction. 
23 I will definitely recommend that you continue to 
24 receive mental health counseling and treatment. 
25 THE DEFENDANT: Thank you, Your Honor. 
1 
2 
3 
4 
5 
32 
THE COURT: Good luck with that. Keep going 
with that. The insights you are showing now are 
smart. It is not easy to change, but it is 
doable. 
MR. MARX: Defense returning the presentence 
6 materials. 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
MS. WAGER: As is the State. 
THE DEFENDANT: Thank you. 
THE COURT: You do have 42 days in which to 
appeal. 
(Proceedings concluded 2:29 p.m.) 
-0000000-
24 
I 2s quite fair. But I think that if you were to earn 25 
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